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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, ] 
Plaintiff-Respondent, ] 
v s . ] 
ERIC RUSSELL, 
Defendant-Appellant• ] 
i Case No. 900206-CA 
JURISDICTION OF THE COURT OF APPEALS 
The Jurisdiction of the Court of Appeals is established 
by 78-2a-3(2) (d) and 77-35-26 (2) (b) , Utah Code Annotated, 1953, 
as amended. 
NATURE OF THE PROCEEDINGS 
This is an appeal from an Order of the Fifth Circuit 
Court denying the Defendant's request for work search release 
made after judgment and which has affected the substantial rights 
of the Defendant. 
ISSUES PRESENTED ON APPEAL 
Does the Circuit Court for Iron County have 
jurisdiction to sentence this Defendant to five years in the Iron 
County jail on charges arising out of a single criminal event? 
DETERMINATIVE STATUTES OR RULES 
The statute which is believed to be determinative in 
this matter is 76-1-402, Utah Code Annotated, 1953, as amended. 
This statute is reproduced in total in the addendum to this 
brief. 
NATURE OF THE CASE 
This is an appeal from a Judgment, Sentence and 
Commitment from the Fifth Circuit Court committing Eric Russell 
to the Iron County Jail for a period of five years. This is 
based upon a single criminal episode in which the Defendant was 
given five consecutive sentences. 
COURSE OF THE PROCEEDINGS 
The Defendant pled guilty to exposing himself to five 
minor girls in Parowan, Utah, and the court sentenced him to five 
consecutive terms of one year in the Iron County Jail. 
DISPOSITION AT TRIAL COURT 
The Defendant was sentenced to serve five consecutive 
terms of one year in the Iron County Jail and was then admitted 
to probation and placed in the Bonneville half-way house program 
in Salt Lake City. In early 1989, he was dismissed from the 
Bonneville half-way house and returned to Iron County on an Order 
to Show Cause. The court revoked the Defendant's probation and 
returned him to jail. On March 14, 1990, the Defendant requested 
that he be released for work release, and the court denied that 
work release. It is from that denial that this Defendant 
appeals, as well as from the original sentence. 
STATEMENT OF FACTS 
The Defendant pled guilty on May 5, 1988, to five 
counts of lewdness involving a child, all class A misdemeanors, 
2 
in the Fifth Circuit Court• The facts in this case were that the 
Defendant exposed himself to a group of five minor female 
children in Parowan in a single incident. (May 5, 1988, T.4) 
The court executed a judgment on May 16, 1988, sentencing the 
Defendant to five consecutive terms of one year to the Iron 
County Jail. The Defendant was thereafter accepted into the 
Bonneville Community Correctional Center Sexual Offender Program 
under a probationary order entered by the court, but he did not 
complete that program. On March 8, 1989, his probation was 
revoked and he was committed to the custody of the Iron County 
Sheriff to serve a five year sentence. (March 8, 1989 T.40) The 
Defendant thereafter filed a Motion for Work Search Release which 
was denied by the court. (March 14, 1990, T.19) The Defendant 
then filed this appeal. 
SUMMARY OF ARGUMENT 
The Defendant alleges that the Fifth Circuit Court has 
no jurisdiction to sentence him to the Iron County Jail for a 
total period of five years. 
The Defendant asserts that his activity in exposing 
himself to five young girls is a single criminal episode, and he 
could be sentenced to only one term in the Iron County Jail. 
ARGUMENT 
POINT I 
THE CIRCUIT COURT HAS AUTHORITY TO SENTENCE A PERSON TO 
A MAXIMUM OF ONE YEAR IN THE COUNTY JAIL. 
The jurisdiction of the Circuit Court for criminal 
3 
cases is specifically set forth in 78-4-5, Utah Code Annotated, 
1953, as amended. The statute is specific in that it states: 
Circuit Courts have jurisdiction over all classes 
of misdemeanors and infractions involving persons 
eighteen years of age and older and may impose the 
punishments prescribed for these offenses. 
The effect of this is that the Circuit Court has 
jurisdiction of Class A Misdemeanors. Under the sentencing 
provisions of the Utah Code, a Class A Misdemeanor carries a 
sentence of imprisonment for a term not exceeding one year, 
76-3-204(1), Utah Code Annotated, 1953, as amended. A reading of 
the limitations and special provisions regarding sentences in 
76-3-401-409, Utah Code Annotated, 1953, as amended, appears to 
deal with only felony sentences; and until the 1989 amendment, 
had no provision regarding misdemeanor sentences. The courtfs 
attention is specifically drawn to the addendum to this brief 
which contains 76-3-401 in its form when sentence was imposed in 
May of 1988 as compared to the 1989 version which is the current 
statute. This Defendant would argue from the statute that the 
Circuit Court had no authority under the 1974 version of 76-3-401 
to impose consecutive sentences. If the court had the authority 
to impose consecutive sentences, then there would have been no 
need for the Legislature to change the statute to its 1989 
version specifically granting that authority. 
It is this Defendant's argument that the court had no 
authority prior to the 1989 amendment of 76-3-401 to impose 
consecutive class A misdemeanor sentences in this case. The Utah 
Supreme Court has stated, "The power to fix sentencing limits and 
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the power to suspend sentence in favor of probation are not 
inherent in the judiciary but must be authorized by 
statute." rState v. Green, 757 P.2d 462 (Utah 1988)] 
POINT TWO 
THE ACTIONS OF THIS DEFENDANT, EXPOSING HIMSELF TO FIVE 
CHILDREN IN A SINGLE EVENT, SHOULD SUBJECT HIM TO ONLY ONE 
SENTENCE UNDER THE PROVISIONS OF 76-1-402. 
The court should be advised that this Defendant 
originally pled guilty to these offenses in an effort to become 
involved in a treatment program at the Bonneville half-way house 
operated by the Department of Corrections in Salt Lake City. The 
court, at the request of the Defendant, imposed sentence for 
these offenses in order to maintain jurisdiction over the 
Defendant for a period of eighteen months. When the Defendant 
failed to complete the Bonneville half-way house program, the 
court thereafter imposed five consecutive one-year sentences in 
the Iron County Jail. This Defendant is now requesting that this 
court modify that sentence so that he may be released forthwith. 
The provisions of 76-1-402, Utah Code Annotated, 1953, 
as amended, state: 
A defendant may be prosecuted in a single criminal 
action for all separate offenses arising out of a 
single criminal act; however, when the same act of a 
defendant under a single criminal episode shall 
establish offenses which may be punished in different 
ways under different provision of this code, the act 
shall be punishable under only one such provision; an 
acquittal or conviction in sentence under any such 
provision bars a prosecutions under any other such 
provision. 
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This Defendant takes the position that the above-quoted 
statute requires that the court sentence him to only one term of 
one year in the Iron County Jail and not five consecutive terms. 
The logical reading of the trial court's position would allow a 
person who "streaks" a football game to be sentenced separately 
for each and every person in the stands. This is not a 
reasonable interpretation of this statute. 
The recent case from this court, State v. Mane, 783 
P.2d 61 (Utah Ct.App., 1989), allows for multiple convictions to 
arise from a single criminal episode of firing a bullet and 
hitting the intended victim as well as another person in the path 
of the bullet. However, this court in quoting State v. James, 
631 P.2d 854 (Utah, 1981), points out that the offense is a crime 
against a person and that the rationale for imposing separate 
sentences is based upon acts of violence which are intended to 
harm more than one person. In the present case, this is not an 
act of violence, but an offense against public decency and 
order. Under these circumstances, it would seems that the 
approach and rationale used in State v. Mane and State v. James, 
supra, do not apply. 
CONCLUSION 
Because the court has no jurisdiction to impose 
consecutive misdemeanor sentences and because this Defendant 
sentences rest upon a single criminal episode, this court should 
reverse the judgment of the trial court and order that a single 
6 
sentence of one year in the Iron County Jail be imposed and the 
Defendant be released forthwith. 
DATED this f^) day of September, 1990. 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy 
of the above and foregoing BRIEF OF APPELLANT to Mr. Scott 
M. Burns, Iron County Attorney, P.O. Box 428, Cedar City, Utah 
84720, this /jp day of September, 1990, first class postage 
fully prepaid. 
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'b-1-102. S e p a r a t e of'fCnsrs a r i s i n g out o f s ing le 
c r i m i n a l ep isode I nc l uded o f i cnses . 
1
 1 ' A d e f e n d a n t m a \ in- p» 'o>»'eiil ed m a s i n g l e 
v."!" 11 n ; ri; i ] a c t i o n (or a l l sepa ! a t< • - >i ie ; «ses ; i ns i n g o u t of 
a s ing le c r i m i n a l episode*, h n w c w r , when (he same 
act o! a d e f e n d a n t u n d e r a s i n g l e c r i m i n a l ep isode 
s h a l l e s t a b l i s h o f fenses w h i c h m.iv he p u n i s h e d m 
d i f fe ren t w a v s u n d e r dii 'fei 't. 'nl p r o v i s i o n s of t i n s code, 
the act s h a l l he p u n i s h a b l e u n d e r o n l y one such p r o v i -
s i on ; i i i ! acquit . l .al or conv ic t i on , and sentence u n d e r 
any such p r o v i s i o n bars a. prosecut ion, u n d e r a n y 
o the r such p r o v i s i o n . 
(2) W h e n e v e r conduc t may e s t a b l i s h sepa ra te of-
fenses u n d e r a s i n g l e c r i m i n a l episode, un less t he 
cou r t o t h e r w i s e o r d e r s to p r o m o t e jus t ice. a d e f e n d a n t 
s h a l l not be sub jec t to sepa ra te t r i a l s tor m u l t i p l e 
offenses w h e n ; 
(a » T h e o f fenses a re w i t h i n i he j u r i s d i c t i o n o f a 
s ing le c o u r t , a n d 
d o T h e o f fenses are k n o w n to the p r o s e c u t i n g 
a t t o r n e y at t h e t i m e the d e f e n d a n t is a r r a i g n e d 
on the f i r s t i n f o r m a t i o n or i n d i c t m e n t . 
a'3) A d e f e n d a n t m a y be conv i c t ed o f an of fense i n -
c luded in the o f fense c h a r g e d hut m a y not be con-
v i c ted of bo th t h e o f fense c h a r g e d and the i n c l u d e d 
of fense. A n of fense is s«. mc i t ided w h e n 
••a J it ts e s t a b l i s h e d b\ proot o f the same or- less 
t h a n a l l t he fac ts r e u m a v d to es tab l i sh the com 
miss ion of t h e o f fense c : i a n : e d . or 
(b) It c o n s t i t u t e s an a t v m p t . s o l i c i t a t i o n , con-
sp i racy , or f o r m ol arena ra ! em to commi t -he of-
fense c h a r g e d or an - ,ffe?e-e o t h e r w i s e i n c l u d e d 
t h e r e i n ; or 
• •• -I is s p e c i f i c a l l y d e s i g n a t e d bv a s t a t u t e as 
a n-s->-;- i n c l u d e d of fense 
'-V The ceurt s h a l l not be o b l i g a t e d to c h a r g e t h e 
•urv v.- ib i-.-spect to ;i11 i n c l u d e d o f fense un less there.' 
i^ a ra t i on . : ; basis for a verd ic t a c q u i t t i n g the de fen -
dant oi i ke -.f lense charger ! and c o n v i c t i n g h i m of t h e 
mc' iuovd •.:':\-r.<{: 
'•'•>> 1* ;m -.Jisincl cou r l on rn - ' t i on a f t e r ve rd i c t or 
i u d g m e n ' . :•;• an a p p e l l a t e coma on appea l or ce r t i o -
r a r i , sii.-di d e t e r m i n e t h a i tiierx^ is i n s u f f i c i e n t e v i -
Oence to - import , a c o n v i c t i o n [or t he o f fense c h a r g e d 
hut tha t t ie-re is s u f f i c i e n t ev idence to suppo r t a con-
v i c t i on for an i n c l u d e d o f fen -e a n d t h e t r i e r of fact 
necessard \ :ound eve ry fact r e q u i r e d for c o n v i c t i o n of 
t h a t i i i i haa-c of fense, t he ve rd ;c i or" j u d g m e n t of con-
v ic t io f i i i i i iv be set as ide or rfrv-erst.'d a n d a j u d g m e n t 
o! i ' ( ) [ ! \ i ( . i i i i ; : en te red for t he i n c l u d e d ofhavse, w i t h o u t 
necessi ; v o; a new i n a l . : f such re | i c f is sough t bv t h e 
c ic lendan; i«j7-j 
ADDENDUM PAGE 1 
7()-;j~H)l. C o n c u r r e n t ov c o n s e c u t i v e s e n t e n c e s 
— Limi ta t ions . 
<1) Subject to the limitations of subsections (2) 
through (5), a court shall determine, if a defendant 
has been adjudged guilty of more than one felony of-
fense, whether to impose concurrent or consecutive 
sentences for the offenses. Sentences shall run con-
currently unless the court states, in the sentence, 
that they shall run consecutively 
<2) A court shall consider the gravity and circum-
stances of the offenses and the history, character, and 
rehabilitative needs of the defendant m determining 
whether to impose consecutive sentences. 
(3) A court may impose consecutive sentences for 
offenses arising out of a single criminal episode as 
defined in Section 76-1-401. 
(4) If a court lawfully determined to impose consec-
utive sentences, the aggregate minimum of all sen-
tences imposed may not exceed twelve years ' impris-
onment and the aggregate maximum of all sentences 
imposed may not exceed thirty years ' imprisonment. 
However, this limitation does not imply if an offense 
for which defendant is sentenced authorizes the death 
penalty or life imprisonment. 
(5) The limitation in subsection (4) applies: 
(a) If a defendant, is sentenced at the same 
time for more than one offense4, 
(b) If a defendant is sentenced at different 
times for one or more offenses, all of which were 
committed prior to imposition of sentence for any 
one or more of them; 
<c) If a defendant has already been sentenced 
by a court of this state other than ihe present 
sentencing court or by a court of another state or 
federal jurisdiction 
<fu In determining the effect of consecutive sen-
tences and the manner in which they shall be served, 
the board of pardons shall treat the defendant as 
though he has been committed for a single term with 
the following incidents. 
la) The prison term shall consist of the aggre-
gate of the validly imposed prison terms; and 
(b) The minimum term, if any. shall constitute 
the aggregate of the validly imposed minimum 
terms. 
(7) Whenever a sentence is imposed or sentences 
are imposed to run concurrently with the other or 
with a sentence presently being served, the lesser 
sentence shall merge into the greater and ihe greater 
shail he the term to be served, and m the event of 
equal sentences, they shall merge into one sentence 
with the most recent conviction constituting the time 
to be served. 197-1 
ADDENDUM PAGE 2 -1974 Version 
/<i-.'l-KH. C o n c u r r e n t o r c o n s e c u t i v e s e n t e n c e s 
-— [ i m i t a t i o n s . 
( i " A cnur l s h a l l d e t e r m i n e , if a d e f e n d a n t h a s 
U-en a d j u d g e d c a n it v of m o r e l i i an one felonv offense , 
w h e t h e r to i m p o s e c i m r u r r i ' i u or c o n s e c u t i v e sen-
l encos !or t h e o f fences S e n t e n c e s lor s t a t e ofi 'enses 
sha l l r im c o n c u r r e n t i \ u n l e s s t h e cour t s t a t e s in t h e 
s e n t e n c e i h a i i i i r \ - h a l l r u n c o n s e c u t i v e l y 
i'Zi A cour t s h a l l c o n s i d e r t h e g r a v i t y a n d c i r c u m -
s t a n c e s o! t h e ofiens'- .- acid t h e h i s t o r y , c h a r a c t e r , a n d 
r e h a h i h t a t ive n e e d s o f t fie d e f e n d a n t m d e t e r m i m m : 
w h e t h e r to i n i p n s c r o n s e c u l i w s e n i e n c e s . 
1
 • "1! A cour t m a v i m p o s e c o n s e c u t i v e s en i ences . for 
o i l e n s e s a r i s i n g oui o! a s i n g l e c r i m i n a l ep i sode as 
def ined in Seel mn 7u- j -•}() 1 
U> If a cou r t i m p o s e s c o n s e c u t i v e s e n t e n c e s , t h e 
age;ree;ate m a x i m u m of a l l s e n t e n c e s imposed m a v 
not exceed 30 v e a r s i m p r i s o n m e n t . H o w e v e r , t h i s 
l i m i t a t i o n d o e s not a p p l y if a n offense for w h i c h t h e 
d e f e n d a n t is s e n t e n c e d a u t h o r i z e s t he d e a t h p e n a l t y 
or a m a x i m u m s e n t e n c e of life i m p r i s o n m e n t . 
'.:V» T h e l i m i t a t i o n m S u h s e c t i o n <4» a p p l i e s if a de-
f e n d a n t : 
' a ; is s e n t e n c e d at t h e s a m e t i m e tor m o r e 
t h a n o n e o i ' i ense . 
'!)• is s e n t e n c e d at d i f f e r en t t u n e s for .one or 
m o r e o f f enses , a!; of w i n c h w e r e c o m m i t t e d p r i o r 
to i m p o s i t i o n o! s e n t e n c e for a n y one or m o r e of 
t h e m ; or 
<C h a s airead;-. h e e n s e n t e n c e d hy a c o u r t of 
t h i s s t a t e o t h e r t li a n t h e i i a - sen t -e a f e n c i n g c o u r t 
or hy a cou r t ol a n o t h e r - l a t e or federa l j u r i s d i c -
t ion 
M^< In d e t e r m i m m : ifse el {en. o! •. "asecut . ive sen-
t e n c e s a n d t h e m a r i n e ! m w i n c h the;, sha l l he s e r v e d , 
t h e Hoard of P a r d o n - s h a l l t r e a t t he d e f e n d a n t as 
t h o u g h he h a s heeri c o m m i t t e d for a - m ^ l e t e r m t h a i 
sha l l cons i s t of t h e a i i ^ r e e a t e of t h e va l id ly i m p o s e d 
p r i son t e r m s a s fo l lows . 
<a> if t h e a^erre iyate m a x i m u m t e r m e x c e c o s 
t h e ' M - y e a r { i m i t a t i o n t h e m a x i m u m s e n t e n c e is 
c o n s i d e r e d to he :-lu year . - , a n d 
(hi w h e n i n d e t e r m i n a t e s e n t e n c e s r u n consec-
u t i v e l y , t h e m i n i m u m t e r m . ;! u n a c o n s t i t u t e s 
tfie a^eaecyule o! i h e v a i a l l y imposed m i n i m u m 
t e r m s . 
iTi W h e n a s e m e m e is i m p o s e d or s e n t e n c e s a r e 
imposed to r u n c o n c u r ! •••m Iv \\\'.\\ t h e o t h e r or w i t h a 
s e n t e n c e p r e s e n t l y i n a n e >i-i\^(l. t h e lesser s e n t e n c e 
s h a l l m e r i m i n t o tr ie *_: r e n t e r a n d t h e g r e a t e r s h a l l he 
th.e t e r m to he s e r v e d I; t h e s e n t e n c e s a r e e q u a l a n d 
c o n c u r r e n t , t h e y s h a l l m e r m - ; n t o one s e n t e n c e w i t h 
t h e most r ecen t c o n \ ; c t i n n con.M :t ut am t h e t i m e to he 
s i a v e d . 
iSi T h i s s e c t i o n m a . not i>e c o n s t r u e d to r e s t r i c t 
t h e n u m b e r or l e n g t h ol i n d i v i d u a l consecu! i\ e sen-
t e n c e s t h a t m a v he i m p o s e d or to affect t h e v a l i d i t y ot 
a n v s e n t e n c e so i m p o s e d , hu t o n l y to l imit t h e l e n g t h 
of s e n t e n c e s a c t u a l l y <i-v\\-(\ u n d e r t h e c o m m i t m e n t s . 
(!)» ' f i n s s e c t i o n m a v noi he c o n s t r u e d to l imi t t h e 
a u t h o r i t y of a c o u r t to i m p o s e c o n s e c u t i v e s e n t e n c e s 
in m i s d e m e a n o r c a s e s tww 
ADDENDUM PAGE 3 - 1989 Version 
